
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



STATE TAXATION OF INTERSTATE COMMERCE. I 

IT is fundamental in American political theory that neither 
the Union nor a state shall exercise any power or function 
inconsistent with the efficiency of the government of the 
other. Especially must neither interfere with the revenue-rais- 
ing function of the other ; for in the case of governments the 
right to tax is the right to exist. Never was this principle 
subject to question. But set over against it the equally well 
established principle that the states must not interfere with 
interstate commerce, and the beginnings of endless difficulty are 
disclosed. The states must derive the revenues necessary for 
their existence from the business and property within their 
respective jurisdictions. On the other hand the states must 
not burden commerce between the states. How reconcile this 
necessity for revenue with this prohibition of interference ? The 
difficulty is and always was real and serious. That the process 
of solution should be prolific of vacillation, confusion and 
error was inevitable. That on the whole the courts have done 
well with their problem is clear ; but that they are not yet free 
from their coil of perplexity is equally clear. 

The leading case in the series is Gibbons v. Ogden, 1 deciding 
it to be beyond the power of a state to give to individuals the 
exclusive right to operate steamboats on navigable waters within 
a state. The authority of the state to act in the absence of 
federal legislation was not involved, inasmuch as Congress had 
already acted in the premises. It was not questioned that some 
things incidentally regulative of commerce might be within the 
authority of the states; for example, quarantine and health 
laws and the regulation of ferries. In general, the states retain 
the whole range of authority commonly and vaguely designated 
as " police power." 

In Brown v. Maryland 2 a license imposed by the state of 
Maryland upon importers was declared invalid. This was the 

1 9 Wheaton, I (1824). » 12 Wheaton, 419 (1827). 
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case that established the distinction between goods in the orig- 
inal package and goods incorporated into the great mass of 
property. " While remaining the property of the importer, in 
his warehouse, in the original form or package in which it was 
imported," an article cannot be subjected to state taxation ; a 
tax upon it is a duty upon imports and is beyond the authority 
of the state. The duty on imports paid to the federal govern- 
ment is paid for precisely this right to sell the goods within the 
various states. The license required by Maryland really 
amounted to a tax upon the occupation of importing; and 
while a state may tax occupations, it cannot tax this particular 
occupation. Thus the tax was invalid both as a tax upon im- 
ports and as an interference with commerce. 

But, as usual, the decision raised more difficulties than it 
settled. How if the importer were also a handler of domestic 
products? Were state and local saloon licenses also involved? 
Might an importer be taxed upon his invested capital, or upon 
his gross sales, or upon the number of his employees, or upon 
his dividends or net profits? In Gibbons v. Ogden 1 navigation 
was decided to be commerce. Paul v. Virginia 2 excluded in- 
surance from this category ; and it also decided that a corpora- 
tion of another state is not a " citizen " in a sense entitling it to 
" all the privileges and immunities of citizens in the several 
states." Corporate existence cannot be projected beyond the 
jurisdiction of the incorporating power. 

In State Tax on Railway Gross Receipts 3 the validity of 
taxes upon the gross receipts of interstate commerce was 
brought in question. The state of Pennsylvania had imposed 
upon the railroads a tax of three-fourths of one per cent on all 
receipts from business done in the state, domestic as well as 
interstate. This tax was supported, three justices — Miller, Field 
and Hunt — dissenting. The decision rested partially upon the 
theory that this fund of receipts had become, at the time it was 
taxed, part of the general mass of the properties of the com- 
panies : " it has lost its distinctive character of freight earned." 

1 9 Wheaton, I. 

2 8 Wallace, 168 (1868). 3 15 Wallace, 284 (1868)' 
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Granted that a tax upon interstate transportation is invalid, the 
state may " tax the fruits of such transportation after they have 
become intermingled with the general property of the carrier." 
It is obvious, however, that the aggregate receipts for the year's 
traffic could not possibly have remained, as receipts, in the 
possession of the railroads. In fact, these receipts had for the 
most part been spent as operating costs in the very process 
of earning them, or had been applied to meet fixed charges. 
It is not surprising that this part of the decision was later re- 
pudiated. But there was another ground for the decision 
worthy of more serious consideration : the states must surely 
have authority to derive revenue somehow from the railroads, 
either as a business activity within the state or as an aggregate 
of invested property. The court argued that any method sub- 
stantially attaining this end was valid : 

The states have authority to tax the estate, real and personal, of all 
these corporations, including carrying corporations. Such taxation 
may be laid upon a valuation or may be an excise. ... No mode of 
effecting this, and no forms of expression which have not a meaning 
beyond this, can be regarded as violating the Constitution. 

But here the doubts multiply. Did it matter whether the rail- 
road corporation had a Pennsylvania charter or a national 
charter or were created in a neighboring state ? And what did 
it mean to term this right of levy an " excise " ? On this latter 
point the court said : " It is a tax upon the railroad measured 
in amount by the extent of its business or the degree to which 
the franchise is exercised." This leaves open the question 
whether the tax is really imposed upon the property, the busi- 
ness being a means of establishing or appraising the property, 
or whether the business, or the franchise for doing the business, 
is, as such, subject to taxation. Again: has the state the right 
to tax a local corporation upon the interstate traffic, so far as 
this interstate traffic has taken place within the state boundaries ? 
Nor is the meaning of the term " franchise " altogether clear. 
Was the tax (1) upon the privilege of corporate existence 
within the state, either (a) under the incorporation of the state, 
or (6) under the incorporation of another state; or (2) on the 
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value of the privilege; or (3) on the right to act within the 
state in a corporate capacity; or (4) on the right to do some 
specific sort of business, e. g., the conveying of goods, either 
(a) within the state, or (b) among the states? 

In Florida, telegraph lines and, in California, railroad lines 
had been authorized by Congress. The decisions had made it 
clear that the jurisdiction of the federal government over inter- 
state commerce empowers Congress to grant these franchises 
without the concurrence of the state, and even in conflict with 
the state statutes. 1 This sort of franchise was clearly not sub- 
ject as such to taxation. But it was not so clear that the value 
of the franchise was exempt. Especially was it unclear whether, 
when the possession of the franchise gave additional value 
to the plant and property within the state, the value of the 
property must not be distributed into taxable and non-taxable 
elements. 

Not many years earlier two important cases had been decided. 
In Philadelphia and Reading Railroad v. Pennsylvania* the 
state of Pennsylvania had attempted to levy a tax according to 
the number of tons of freight carried, state and interstate traffic 
included, and irrespective of " whether the freight be moved 
one mile or three hundred." It was assumed that a tax of this 
sort upon intrastate traffic exclusively would stand ; but this tax 
included both intrastate and interstate traffic. Could a tonnage 
tax (not a ton-mile tax) be accepted as a measure of the value 
of the business and thereby be justified under the decision pre- 
viously noted ? Justices Swain and Davis, dissenting, so argued. 
But the court declared the tax invalid : 

Plainly it was not intended to be, nor is it, a tax upon the franchise 
... or upon the property or upon the total volume of business meas- 
ured by the number of tons of freight carried. On the contrary it is 
expressly laid upon the freight carried . . . whether . . . moved one 
mile or three hundred. 

It would, it was said, finally rest upon one or both of the 
parties to the shipment, the railroad serving merely as collector ; 

•Pensacola Telegraph Company v. Western Union Telegraph Company, 96 U. S. 
I (1877). 2 15 Wallace, 232. 
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thus it would reach businesses and individuals outside the state. 
Under this method interstate commerce might be made im- 
possible. The method was equivalent to a customs tax. " The 
effect and not the purpose must govern." The economics of 
this decision may fairly be questioned. It is far from clear 
that this tax or any other tax on an existing railroad property 
or business goes over entirely, or even in the greater part, to 
the shippers. A tax upon the value of the property is certainly 
open to similar objections and probably in equal degree. But, 
at any rate, the decision is clear to the effect that interstate 
commerce may not be burdened by the easy device of mixing 
interstate with domestic tonnage. If the interstate tonnage 
could not be taxed alone, the attempt to mingle it with other 
traffic merely invalidates the whole scheme. The decision im- 
plies clearly that, could this tax have been regarded as a tax 
upon the franchise, it would have been valid. The view of the 
dissenting justices approved the tax under this interpretation. 
The second case, Minot v. Philadelphia, Wilmington and Bal- 
timore Railroad Company, 1 sustained a state tax as a franchise 
tax, or, as the court put it, " a tax on the corporation itself." The 
state had levied a tax of three per cent upon such share of the net 
earnings as corresponded to the ratio between the mileage within 
the state and the entire mileage of the system, and, in addition, a 
tax upon a corresponding share of the total value of the stock of 
the railroad. At this time it had not yet become the established 
law that a tax upon net earnings could be sustained as one 
method of arriving at the value of the property to be burdened ; 
but it was always clear enough that an ad valorem tax, properly 
assessed, must be sustained. In this case, however, taxation 
was also attempted upon the value of the stock. It was clear 
to the court that the two taxes together could not be justified 
under the ad valorem principle, inasmuch as the total result 
would be over-valuation. And if the tax were upon the stock 
itself rather than upon the value of the property within the 
state, the tax would rest upon non-resident as well as upon 
resident holders. This, however, would not, in the case at 

1 18 Wallace, 208. 
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bar, have been fatal to the tax, inasmuch as, in the charter of 
the railroad company, such a right had been reserved to the 
state. But no appeal to the charter was necessary: the tax 
could be sustained as " a tax upon the corporation." The tax, 
the court said, " though an arbitrary one, is approximately just, 
at any rate is one which the legislature . . . was at liberty to 
adopt." So long as it is " a tax on the corporation," i. e. a 
franchise tax, the manner and the rate, " however arbitrary and 
capricious, are mere matters of legislative discretion." So like- 
wise of the tax upon net earnings. 

In line with both of these earlier cases is Railroad Company 
v. Collector. 1 Under the war income tax the United States had 
levied upon the dividends on the stocks and upon the interest 
on the bonds of the railroads, authorizing the companies to 
deduct the amount of the tax from the payments made to the 
holders of the stocks and of the bonds. Was this extra-terri- 
torial? And if so, did it matter? What was the actual tax- 
object burdened? If this were really a burden upon the stocks 
and bonds, many of which were held in Europe, the tax would 
be extra-territorial. But, while it was implied that the rule 
against extra-territoriality is not applicable against the United 
States, it was held that " the tax is essentially an excise upon 
the business of the class of corporations." The purpose was to 
tax these corporations upon their business by the measure of 
their net earnings. It was precisely for this purpose that the 
interest upon the bonded debt was included with the dividends 
upon the stock. Whether the corporation, having made the 
payment, would be entitled to make the deductions was not an 
issue before the court and was therefore not discussed. Not 
only, then, does this case corroborate the Pennsylvania de- 
cision in interpreting the tax as a franchise or business tax, but 
it likewise illustrates the disposition of the courts to interpret 
any given tax in whatever way it may be most readily sustained. 
A tax is good if by any construction it may be made so. 3 

•iooU. S. 595 (1879). 

2 In a later case, New Orleans v. Houston, 119 U. S. 265 (1889), a tax was at- 
tempted to be assessed against the stockholders of the Louisiana Lottery, the com- 
pany being required to pay the tax and being permitted to charge it over against the 
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The decision in Railroad Company v. Collector was followed 
in People v. Home Insurance Company, 1 and in the same case 
on appeal. 3 For each one per cent of dividends upon the stock 
of the insurance company, a New York corporation, the state 
had levied a tax of one-quarter of a mill. If this had been re- 
garded as a tax upon the property of the corporation, it must 
have been declared invalid by virtue of the fact that the insur- 
ance company was the owner of $200,000,000 of non-taxable 
United States bonds. And if it had been regarded as a tax 
upon the stockholders, the case would have been still worse, as 
the tax would have been extra-territorial. Held, that " the tax 
in question was in fact levied upon the franchise of the defend- 
ant, which would be undeniably lawful." The United States 
Supreme Court declared : 

It is not a tax in terms upon the capital stock of the company nor 
upon any bonds of the United States comprising a part of that stock. 
The statute designates it as a tax upon the corporate franchise or 
business, the right or privilege, etc. . . . The validity of the tax can 
in no way be dependent upon the mode which the state may deem fit 
to adopt in fixing the amount ... for the license. 

The convenient ambiguity of all this talk about a tax or ex- 
cise upon a franchise or upon a business or upon the right or 
privilege of doing business or upon the corporation as such, as 
distinguished from a tax upon its property or upon the stock- 
holders' property in the stock, calls for careful scrutiny. 

dividends. The lottery company by its charter was itself exempt from taxation. The 
tax was held to be really a tax upon the corporation, on the ground that the tax was 
made payable whether there were any dividends to charge over against it or not. 
The argument makes it entirely clear that if the tax had been really in every con- 
tingency collectible against the stockholders it would have been held valid as a tax 
upon them and not upon the company. 

In United States v. Railroad Company, 17 Wallace, 322 (1872), it was directly 
decided that the right of charging-over made the tax one upon the shareholders and 
not upon the corporation. In the light of this last decision, the case of Railway 
Company v. Collector may perhaps be regarded as authority merely for the proposi- 
tion that taxes by Congress are not subject to the rule against extra-territoriality. And 
it has been held that the federal government may tax foreign-held bonds, proceed- 
ing against the corporation, and giving the right of charging-over. United States v. 
Erie Railroad Company, 106 U. S. 327. 

1 92 N. Y. 328 (1883). ' 134 U. S. 594. 
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It is altogether clear that incorporation under the law of any 
state is entirely subject to the law of that state and may be con- 
ditioned upon any charge, prospective or retrospective, that the 
state may impose. An incorporation fee or a tax upon the 
state-given corporate franchise or upon the value of the fran- 
chise is a valid tax. But it is equally clear that a state cannot 
make the business of carrying on interstate commerce condi- 
tional upon incorporation under the law of that state. The 
right of interstate transportation and the right of an incorpor- 
ated company to transact this business exist independently of 
the law of the state. This business, or the right or the priv- 
ilege of doing this business, is not, as such, within the taxing 
power of the state, as later cases have amply decided. 1 But 
whether the state, notwithstanding its lack of power to tax 
directly an interstate franchise of transportation, may not in- 
directly reach the same result by taxing, as a property value 
within the state, a plant and equipment to the value of which the 
possession of the franchise has greatly contributed, is another 
and much more perplexing problem. 

As these distinctions were more closely scrutinized, the law 
relating to the taxation of gross receipts moved toward its final 
statement. Whether a corporation were taxed on its franchise, 
or on the right or privilege of doing business, or on the volume 
of business done as a measure of the value of the franchise or 
of the right or privilege of doing business, it became increas- 
ingly clear that in all of these cases an interference with inter- 
state commerce was involved. The latest case to this effect — a 
capstone decision for the whole doctrine of taxes on gross re- 
ceipts — is that of the Galveston, Harrisburg and San Antonio 
Railroad Company v. Texas. 2 It was also perceived that the 
constitutional status of such a tax would not be bettered by the 

'Moran v. New Orleans, 112 U. S. 69 (1884); Pickard v. Pullman Southern Car 
Company, 117 U. S. 34 (1885); Robbins v. Shelby County Taxing District, 120 
U. S. 489 (1886); Leloup v. Mobile, 127 U. S. 640 (1887). On the other hand 
it has until very recently been unquestioned that the right of any corporation, domestic 
or foreign, to do a purely intrastate business may be subjected by the state to any 
sort of tax or excise or other burden. There is always the option to decline to carry 
on the business. Allen v. Pullman Company, 191 U. S. 171 (1903). 

* 2IO U. S. 217 (1907). Cf. infra, p. 657. 
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attempt to burden only the gross receipts within the state or 
only such a portion of the gross receipts as would correspond 
to the ratio of the state mileage to the whole mileage, since 
either method would contravene the principle of the freedom of 
interstate commerce. This was clearly enunciated in many 
cases. 1 

In these decisions there was no necessary implication that the 
property of the corporation within the state could not be made 
to contribute in proportion to its value to the fiscal needs of the 
state. The right of the state in this regard had, indeed, never 
been questioned. Would it not, then, be possible to use the 
gross receipts in some way as a basis for estimating the value 
of the property or as an evidence of this value? The case of 
the Western Union Telegraph Company v. Massachusetts, 2 de- 
cided in 1887, was epoch-making for this aspect of the problem. 
The state of Massachusetts had taxed the telegraph company, 
at the average tax rate of the state, upon the basis of such a 
share of the total value of its stock as should correspond to the 
ratio between the mileage of the company in the state and its 
total mileage. The tax was upheld, despite the fact that the 
company had a federal charter and that this charter had an im- 
portant influence upon the value of its stock. Justice Miller, 
in delivering the opinion of the court, said that, while a tax was 
sometimes called a tax on the franchise or a tax on the stock, 
" it is essentially an excise upon the capital of the corporation." 
The method employed to reach a valuation was upheld : 

A corporation ... is liable to be taxed upon the real or personal 
property as any other person would be. . . . The tax . . . though nom- 
inally upon the shares of the capital stock of the company, is in effect 
a tax upon that organization on account of the property owned or used 
by it. 

This case was followed, in 1894, in Erie Railroad v. Pennsyl- 

1 Fargo v. Michigan, 121 U. S. 230 (1886); Philadelphia and Southern Steam- 
ship Company v. Pennsylvania, 122 U. S. 326 (1886); Ratterman v. Western Union 
Telegraph Company, 127 U. S. 411 (1887); Western Union Telegraph Company v. 
Alabama, 132 U. S. 473 (1889); Stockard v. Morgan, 185 U. S. 27 (:90i). 

1 125 U. S. 530. 
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vania. 1 The Erie road owned a line partly within Pennsylvania 
and partly outside ; it charged another foreign corporation tolls 
for the use of this entire line. Pennsylvania imposed a tax of 
one- eighth of one per cent on a fraction of these tolls, deter- 
mined by the ratio between the mileage in Pennsylvania and 
the total mileage over which the tolls were earned. Did it 
matter that the Erie Railroad had already paid to the state a 
gross-earnings tax upon the very business on which the state 
was now attempting to collect a toll tax? It was assumed by 
the court that a tax upon all tolls earned in the state, regarded 
as a gross-earnings tax and covering interstate as well as 
domestic business, would be invalid. Possibly, also, these tolls 
might result in an increased charge to the foreign corporation. 
It was regarded as 

settled that . . . duties laid upon the transportation of the subjects of 
interstate commerce, or on the receipts thereof, or on the occupation 
or business of carrying it on, . . . can not be sustained. But property 
. . . may be taxed ... or a tax may be imposed ... on account of 
property within the state, if the assessment of the amount is made de- 
pendent in part on the value of the property situated in the state. 

The disposition of the United States courts to hold valid any 
tax which, under any possible construction, can be sustained is 
well illustrated in Postal Telegraph Company v. Adams. 3 Mis- 
sissippi levied a tax of $3000 on every telegraph company hav- 
ing more than 1000 miles of line in the state, and a tax of one 
dollar per mile for any company having less than 1000 miles, 
and it described this tax as a " privilege tax." Since it ap- 
peared that the total tax imposed was only about one-fifth of 
what the property would have paid to the state if the ad valorem 
rate had been applied, the tax was sustained. The Supreme 
Court said that the tax was to be held valid as a sort of com- 
muted property tax. "Doubtless no state could add to the 
taxation of property, according to the rule of ordinary property 
taxation, the burden of a license or other tax on the privilege 
of using . . . but it may tax the value of the property result- 

1 158 U. S. 431. * 155 U. S. 688 (1894). 
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ing from that use." In view of the long line of decisions in- 
validating taxes upon gross receipts, it must be admitted that 
the reasoning of this case goes very far. 

Returning now to the problem of the power of a state to tax 
the business or franchise of an interstate carrier, it will be re- 
called that in 1887, in the case of the Western Union Telegraph 
Company v. Massachusetts, 1 the state was permitted to subject 
to the general property-tax rate a fraction of the value of the 
aggregate stock of the company corresponding to the ratio be- 
tween the mileage inside the state and the total mileage, and 
that it was held no ground of objection that the value of this 
stock was in some part due to the federal franchise which the 
company enjoyed and to the interstate character of much of its 
business. But later in the same year, in California v. Central 
Pacific Railroad, 2 the question of taxing a federal franchise was 
presented in a much more simple and more definite form. The 
railroad company held a federal charter authorizing it to build 
across the state of California. The California tax law gave the 
tax assessors powers described as follows : " The franchises, 
roadway, roadbed, rails and rolling stock of the railroads . . . 
shall be assessed by the state board at their market value." 
A separate assessment of the federal franchise did not ap- 
pear to have been made: "the state board of equalization in- 
cluded in this assessment . . . the value of the franchise con- 
ferred ... by the United States " in determining the value of 
the property, under a general property-tax law which said that 
" all tangible property must be assessed at its full and fair 
value." The tax was none the less held invalid, on the specific 
ground that a federal franchise was burdened. It should also 
be noted that the decision was based with equal emphasis upon 
the fact that the board had illegally assessed steamboats and 
had inextricably mixed this assessment with the assessment of 
the railroad. By 1893, however, the contrary doctrine — that 
of Western Union Telegraph Company v. Massachusetts — had 
become well established. In estimating the value of the prop- 

■125 U. S. 530. *I27U. S. 1. 
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erty it is immaterial how far this value is due to the exercise of 
interstate commerce functions. The state need not value rail- 
way lines at what they would be worth separately but may 
value these lines at what they are worth as part of a system : 

While no state can impose any tax or burden upon the privilege of 
doing the business of interstate commerce, yet it has the unquestioned 
right to place a property tax upon the instrumentalities engaged in 
such commerce. . . . The rule does not mean a tax upon the earnings 
which the property makes, nor upon the privilege of using the prop- 
erty, . . . but [upon] the value of the property that results from the 
use to which the property is put, and varies with the profitableness of 
that use. . . . There is no pecuniary value outside of that which results 
from that use. ... It is practically impossible ... to divide its value 
and determine how much is caused by one use and how much by 
another. 1 

In 1893, in Regan v. Mercantile Trust Company,* the ques- 
tion was distinctly raised whether the fact of federal incorpora- 
tion would place the railroad beyond the reach of state taxation 
as to its property or as to the intrastate portion of its business ; 
and it was held that the tax, in so far as it was upon the prop- 
erty used, was valid. It was not decided, however, that the 
federal power could not extend so far as to exempt an interstate- 
commerce property from taxation — this question was expressly 
reserved — but only that no such purpose was implied by the 
mere grant of a federal charter. Nor was it decided whether, 
had Congress so intended, the authority of the state to regulate 
rates might not be limited or suspended ; no such purpose had 
been expressed by Congress, nor was such a purpose to be in- 
ferred from the mere grant of a federal charter. 

Thus far, then, the cases seem to authorize the selection of 
the actual going value of the property to be burdened as the 

'Cleveland, Cincinnati and St. Louis Railway Company v. Backus, 154 U. S. 439; 
and Pittsburg etc. Railway v. Backus, 154 U. S. 421. Cases later than 1887 cited 
by the court in support of its opinion were : Pullman Palace Car Company v. Penn- 
sylvania, 141 U. S. 18; Main v. Grand Trunk Railroad, 142 U. S. 217; Charlotte, 
Columbia etc. Railroad v. Gibbes, 142 U. S. 386; and Columbia Southern Railroad 
Company v. Wright, 151 U. S. 470. 

s iS4U. S. 413- 
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measure of the tax to be levied and to hold that no analysis or 
subdivision of this value need be attempted. 

Take ... a bridge over the Ohio between the states of Kentucky and 
Ohio. From what springs its entire value? . . . Never was it held that 
the cost of a thing was its value. . . . Suppose . . . two bridges, . . . 
the cost of production being the same, one between Cincinnati and 
Newport, the other twenty miles below, and where there is nothing but 
a small village on either shore. 1 

Evidently there is not one value for both. Whatever the 
actual value is, that value may be taxed ; and it does not matter 
that the interstate-business franchise may have some share in 
making up the total value. Nevertheless, this interstate fran- 
chise may not be taxed separately as such, but only as an ele- 
ment in the value of the property as a whole. Nor can the 
right to transport interstate commodities within or through 
the state be taxed. The doctrine states simply that, under 
the general right to tax property within the state, any property 
within the state falling within the general property tax may 
be taxed at its actual value, irrespective of the question what 
facts explain or what factors help to constitute this value. 

Meanwhile, however, the case of Maine v. The Grand Trunk 
Railroad " had introduced a new and confusing principle into 
the law and had produced a seeming divergence of authorities. 
The state of Maine had required that any corporation, domestic 
or foreign, operating a railroad within the state, should pay a 
tax " for the privilege of exercising its franchise in the state," 
which tax " shall be in lieu of all taxes upon such railroad, its 
property and stock," excepting taxes on its buildings "within 
or without the right-of-way, and its lands and fixtures outside 
of its located right-of-way." This tax was levied at a certain 
percentage of that share of the total gross receipts of the rail- 
road which corresponded to the ratio between the mileage 
within the state and the total mileage. No reference was made 
to the value of the aggregate property or to the value of that 

'Cleveland, Cincinnati, Chicago and St. Louis Railway v. Backus, 154 U. S. 439. 
* 142U. S. 217 (1891). 
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part of the property which was within the state. Was this an 
interference with interstate commerce ? Could the taxation of 
a part of the gross receipts be held valid as a method of meas- 
uring the value of the property taxable by the state ? Or was 
the tax what the law asserted it to be — a tax upon the privilege 
of exercising the franchise in the state? The majority of the 
court (four judges dissenting) held that the tax was a tax upon 
the privilege of exercising the franchise within the state: 
" There is no levy by the statute upon the receipts themselves, 
either in form or fact. They constitute . . . simply the means 
of ascertaining the value of the privilege conferred." But no 
attempt was made to appraise the value of the privilege. Nor 
was it considered that the state was attempting to impose, or 
had the authority to impose, a rent-charge upon the right con- 
ferred. The tax was, seemingly, an excise upon the privilege 
of exercising the franchise of a corporation. It did not matter 
what method was chosen for determining the amount of this 
excise, although the basis selected was really a reasonable basis. 

The reasoning in this opinion is not altogether clear, but it is 
clear enough that the tax was not justified as a reasonable 
method of arriving at an aggregate of value to be taxed. It 
was not a tax on the property of the railroad, for some of this 
had already been otherwise taxed. Nor was it a tax on the 
means and instruments of carrying on the business. It was 
rather a tax on the business, which, it is true, could be carried 
on only through these means and instruments. The dissenting 
judges argued that, because the tax was not an ad valorem tax 
but a tax on the privilege or perhaps a tax on the value of the 
privilege, it must be invalid. Otherwise there could be one 
ad valorem tax and a second tax equally burdensome upon the 
privilege. 

The earlier cases show, and the later cases make it even 
clearer, that this decision cannot be sustained on the ground on 
which it was actually based. Only a year or two earlier, in 
1889.it had been decided, in Norfolk and Western Railroad 
Company v. Pennsylvania, 1 that an interstate railroad could not 

1 136U. S. 114. 
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be taxed for the privilege of maintaining an office in the state. 
And in 1907, in Galveston, Harrisburg and San Antonio Rail- 
road Company v. Texas, 1 this series of authorities closes with a 
distinct condemnation of any gross-receipts tax which cannot 
be justified by the test of the ad valorem principle. The court 
gives an excellent summary of the rules established in preced- 
ing decisions, in which the Grand Trunk case receives the 
measure of justification of which it is capable : 

The state must be allowed to tax the property and to tax it as a going 
concern. On the other hand, the state can not tax the interstate 
business. The two necessities hardly admit of an absolute logical re- 
conciliation. ... By whatever name the exaction may be called, if it 
amounts to no more than an ordinary tax on the property or a just 
equivalent therefor, ascertained by reference thereto, it is not open 
to attack. ... As the property of companies engaged in such commerce 
may be taxed and may be taxed to its value as it is, in its organic 
relations, and not merely as a congeries of unrelated items, taxes on 
such property have been sustained that took account of the augmenta- 
tion of value from the commerce in which it was engaged. ... In 
Maine v. Grand Trunk Railroad Company , . . the estimated gross 
receipts per mile may be said to have been made a measure of the value 
of the property per mile. . . . That the effort of the state was to reach 
that value and not to fasten upon the receipts of transportation as such 
was shown by the fact that the scheme of the statute was to establish a 
system. The buildings of the railroad and its lands and fixtures out- 
side of the right-of-way were to be taxed locally as other property was 
taxed, and this excise with the local tax was to be in lieu of all 
taxes. The language shows that the local tax was not expected to 
include the additional value gained by the property being a part of a 
going concern. That idea came in later. The excise was an attempt 
to reach that additional value. 2 

'210 U. S. 217. 

1 Cf. Regan v. Mercantile Trust Company, 154 U. S. 413 (1893); Henderson 
Bridge Company v. Henderson City, 173 U. S. 592 (1898); Adams Express Com- 
pany v. Ohio, 165 U. S. 194 (1896). In this last case the court said: "Although 
the transportation of the subjects of interstate commerce, or the receipts received 
therefrom, or the occupation or business of carrying it on, can not be subjected 
directly to state taxation, yet . . . property may be; and whatever the particular form 
of the tax, if it is essentially only property taxation, it is valid." And the tax in 
question was declared valid , despite the fact that it was accompanied by local taxes on 
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It thus appears that the economic burdens forbidden by one 
legal theory are permitted by another. The states cannot 
tax the receipts from interstate commerce as such, but they 
may refer to such receipts to determine the value of property 
admittedly subject to their taxing power. A way is thus open 
for the states to impose burdens on intangible property — " a 
property created by either the combined use or the manner of 
use of the separate articles of tangible property, or the grant 
or acquisition of franchises or privileges, or all together " ' — 
although its value is partly dependent upon the fact that the 
tangible property with which it is associated is employed in 
carrying on commerce between the states. 

This intangible property may be identified with what is termed 
the unearned increment of the tangible property. The fore- 
going investigation has indicated a method by which this incre- 
ment, though in part the product of the right to transact inter- 
state commerce, may be burdened by the states, and furnishes a 
necessary preliminary to the study of other means by which a 
similar end may be attained. The consideration of the problems 
involved in imposing such burdens by other methods of taxa- 
tion and by regulation other than taxation is reserved for a 
subsequent article. 

H. J. Davenport. 

University of Missouri. 

[ To be continued^ 

the realty of the company and by a tax upon the gross receipts derived from inter- 
state business. Four judges, however, dissented. 

'Justice Brewer, in Adams Express Co. v. Ohio, 166 U. S. 185, at p. 219. 



